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Abstract

General Clause of Unfair Competition Law

and Non-Infringement of Copyright

Article 2 (k) of the Unfair Competition Prevention Act stipulates that 'Acts
that infringe on the economic interests of others by using the results of other
people's considerable investment or effort for their own business without
permission in a way that goes against fair commercial practices or competition
order’ is defined as a type of unfair competition. This provision protects
intangible performance with newly emerging economic value and compensates
for the failure of the legislator to stipulate all acts of unfair competition so that
the court can more clearly determine new types of unfair competition. The
primary protection of intellectual property is achieved through individual
intellectual property laws. Intellectual Property Law, including the Copyright Act,
strictly stipulates the requirements for intellectual property to be protected by
each law and when the condition is satisfied, it is protected by granting
exclusive right. However, the public is allowed to use intellectual property
performance freely that do not meet the protection requirements of individual
intellectual property laws. For example, an idea is not protected by Copyright
Law so the public can use the idea freely under the Copyright Law. If the
copyright protection period has expired or the reproduction of the work falls
under the copyright restrictions, etc. is not an area to discuss. Even if there is
no provision in Article 15 of the Unfair Competition Prevention Act, if the
application of the general provisions is accepted in this case, it should not be
allowed because it bypasses the Copyright Act and results in prohibiting the
acts permitted by the Copyright Act. Therefore, the case where the application
of the general provisions of the Unfair Competition Prevention Act becomes a
problem with respect to the work is limited to cases that are not subject to the
protection of the Copyright Act because they do not possess the characteristics

of the work. Even if the general provisions of the Unfair Competition



Prevention Act can be applied, in principle, works that are not protected by the
Copyright Act can be freely used. In order to restrict free copying by applying
the general provisions of the Unfair Competition Prevention Act, it is
appropriate to allow it only when there are ‘special circumstances’ that cannot
be justified in the light of fair and free competition. In order to overcome the
limitations of the general provisions that are somewhat comprehensive and
faithfully fulfill the supplementary status of intellectual property protection under
the Unfair Competition Prevention Act, judgment on ‘special circumstances’ is a
factor that the court must consider for the desirable operation of the general

provisions.
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61) Patricia Norton, “The Effect of Article 10bis of the Paris Convention on American
Unfair Competition Law”, Fordham Law Review Vol 68, 1999, p.236.
62) Article 10bis [Unfair Competition]

(1) The countries of the Union are bound to assure to nationals of such countries effective
protection against unfair competition.

(2) Any act of competition contrary to honest practices in industrial or commercial matters
constitutes an act of unfair competition.

(3) The following in particular shall be prohibited:

1. all acts of such a nature as to create confusion by any means whatever with the
establishment, the goods, or the industrial or commercial activities, of a competitor;

2. false allegations in the course of trade of such a nature as to discredit the
establishment, the goods, or the industrial or commercial activities, of a competitor;

3. indications or allegations the use of which in the course of trade is liable to mislead the
public as to the nature, the manufacturing process, the characteristics, the suitability for
their purpose, or the quantity, of the goods.

63) Patricia Norton, The FEffect of Article 10bis of the Paris Convention on American
Unfair Competition Law, Fordham Law Review Vol.68, 1999, p.236.
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shelgore] A% BA] B FAS W fAT 2o AR
Hol Hagh e gorol Holst o AT Lol LAY WAFAE wnH
oz RS} Pt AL RGO HPTEL FAAAAS Ao dhste]
U2 /25 AT 4 Yol srelderel A AXsk i Anch PR
9ol oiste] o AL FAS & & Uk

2) 4 @oF 7ol
19681 H7re mtejer 7ho]=2hQl(Guide to the Application of the Paris
Convention for the Protection of Industrial Property, o]} ‘mt2]@eF 7tol=gt

o)L A10Z2]20] Y-S Tt} Zo] Asta ek

64) Mary LaFrance, “Passing off and unfair competition: conflict and convergence in
competition law”, MICH, ST. L. REV. Vol.2011:1413, 1421.

65) Article 6 Limitation of the effects of a trade mark

1. The trade mark shall not entitle the proprietor to prohibit a third party from using, in
the course of trade,

(a) his own name or address;

(h) indications concerning the kind, quality, quantity, intended purpose, value, geographical
origin, the time of production of goods or of rendering of the service, or other
characteristics of goods or services;

(c) the trade mark where it is necessary to indicate the intended purpose of a product or
service, in particular as accessories or spare parts;

provided he uses them in accordance with honest practices in industrial or commercial
matters

66) Case C-228/03, Gillette Co. v. L-A Laboratories Ltd. Oy, 2005 E.C.R. 1-2337.

67) Tom Alkin, “Should There Be a Tort of 'Unfair Competition' in English

Law?”, 3 J INTELL. PROP. L. & PRAC. 48, 49(2008).

68) Gillette, 2005 E.C.R. 1-2337, 43, 45.

69) Marcus Hoépperger & Martin Senftleben, “Protection Against Unfair Competition at the

International Level — The Paris Convention, the 1996 Model Provisions and the Current
Work of the World Intellectual Property Organisation”, 2007.

70) Id.

71) Id.
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(2) WIPO F3738F ¢l dist Hoo o} ndzxg

WIPO HAZAR] oigt Hgof] st mElZd(Model Provision on
Protection against Unfair Competition 1996, o|s} * WIPO HREzx3})2 uta] g
oF A10x2]29] o]F& FxIst7] flof whEolHh. WIPO RHEX}2 F 6749
ZEo=r A= Qv 74 22 7 BB f3= Aot FAA
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72) GH.C. Bodenhausen, “Guide to the application of the Paris Convention for the
Protection of Industrial Property”, BIRPI 1968, p.144.

73) Article 1 General Principles

(1)[General Provision] (a) In addition to the acts and proctices referred to on Artivle 2 to
6, any act or practice, in the course of industrial or commercial activities, that is
contrary to honest practices shall constitute an act of unfair competition.

(b) Any natural person or legal entity damaged or likely to be damaged by an act of unfair
competition shall be entitled to the remedies referred to in ... .

(2) [Relationship Between Articles 1 to 6 and Provision Protecting Inventions, Industrial
Designs, Trademarks, Literary and Artistic Works and Other Intellectual Property
Subject Matter] Articles 1 to 6 shall apply independently of, and in addition to, any
legislative provisions protecting inventions, industrial desingns, trademarks, literary and
artistic works and other intellectual property subject matter.

74) WIPO publication No. 832, 1996, 1.02.(p.6).
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75) Marcus Hopperger&Martin Senftleben, supra note 69, 2007.
76) WIPO publication No. 832, 1996, 1.03.(p.8).

77) WIPO publication No. 832, 1996, 1.04.(p.8).

78) WIPO publication No. 832, 1996, 1.05.(p.8).

79) Id.

80) WIPO publication No. 832, 1996, 1.06.(p.10).

81) Id.
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84) Article 22(Protect10n of Geographical Indications)

2.In respect of geographical indications, Members shall provide the legal means for
interested parties to prevent:

(a) the use of any means in the designation or presentation of a good that indicates or
suggests that the good in question originates in a geographical area other than the true
place of origin in a manner which misleads the public as to the geographical origin of
the good;

(b) any use which constitutes an act of unfair competition within the meaning of Article
10bis of the Paris Convention (1967).

85) APBzoRCAHTFAEA Wt Heske A2 mAQ] ASEA ) O AEY Adel §
£ A= dgEuaol exut FAN@EH) Ev tEREHEER)CR Adste Had 2§
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87) Article 5 Prohibition of unfair commercial practices
1. Unfair commercial practices shall be prohibited.

2.
(@

(b)

4,
(@

(b)
5.

A commercial practice shall be unfair if:

it is contrary to the requirements of professional diligence,

and

it materially distorts or is likely to materially distort the economic behaviour with
regard to the product of the average consumer whom it reaches or to whom it is
addressed, or of the average member of the group when a commercial practice is
directed to a particular group of consumers.

Commercial practices which are likely to materially distort the economic behaviour only
of a clearly identifiable group of consumers who are particularly vulnerable to the
practice or the underlying product because of their mental or physical infirmity, age or
credulity in a way which the trader could reasonably be expected to foresee, shall be
assessed from the perspective of the average member of that group. This is without
prejudice to the common and legitimate advertising practice of making exaggerated
statements or statements which are not meant to be taken literally.
In particular, commercial practices shall be unfair which:

are misleading as set out in Articles 6 and 7,

or

are aggressive as set out in Articles 8 and 9.

Annex [ contains the list of those commercial practices which shall in all circumstances
be regarded as unfair. The same single list shall apply in all Member States and may
only be modified by revision of this Directive.

88) "4, "= AAAEE Y e MESYe A, #E, 2013, (Vol.687), 50H.
89) Matista AtsteEet, ofo] =2 (#HAF 32), 2957,
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