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Abstract

A Study on the Legislative Improvement of

the Joint Works Provisions

Due to the expanding and diversifying content market, the environment for
creating and distributing works is also rapidly changing. Gone are the days
when one person entirely creates their own work and takes copyright profits,
and now, due to the development of creative tools and the division of labor,
the form of co—creation in which multiple creators are involved in one work
has become common. In terms of investment and profit creation, the demand
for the use of intellectual property rights, which had been concentrated on
patents, etc., has recently led to copyright investment thanks to the success of
business models such as 'Musicow', and its utility as an asset value tends to
be highlighted.

Nevertheless, the provisions on joint works under the Copyright Act have
been virtually unchanged since the full revision in 1986, so they do not fully
reflect the changes of the times, and it seems that they do not sufficiently
regulate the current creative and transactional environment. In the academic
community, there has been a steady controversy over the interpretation of the
provisions of joint works under the Copyright Act, and there have been
various issues related to the problem of sharing with non-co-authors, the
effect of violating the copyright exercise method, and the interpretation of the
'use’ of the joint works.

In this study, the contents of the joint works provisions under the current
Copyright Act and problems in interpretation that have been raised in the past
are reviewed, and the provisions related to joint works abroad and similar
legislative cases in other domestic Acts and provisions are compared and
reviewed to improve the joint works provisions under the Copyright Act. It
was intended to explore the direction of improvement in the legislative

dimension of Korea. In addition, the systems that can be considered to



supplement these issues and issues that require revision in the aspect of
neighboring rights were also examined.

Although it is possible to explore various legislative measures in terms of
revitalizing the copyright industry through the use of copyrighted works, in
this study, we take a somewhat cautious position considering the relationship
with overseas legislative cases and relevant domestic Acts and interpretative
theory. In the future, it seems that it is necessary to propose a more active
approach considering the current environment for creation and use of works,
the demand in the copyright industry, and related technologies. In addition,
there is a need to conduct more in—depth research on the definition of joint
works and the relationship with moral rights in addition to the content

discussed here.
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45) ols|gt, kol A, 420,
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48) 2N, BEANA] ARPAY - ANPH Adgxe] JHE 7, THx,, 59 35, WRWI,

2010, 1329,

49) AZEA, Q9 A, 3209,

S0) ©5%, %ol A, 364%; olshe, ol A, 4159

51) AETHY 2014, 1. 16. A1 20134435025 #F.

52) A4 4ol HELT shretE, FARHCE ot 5T AL
AL ARZE AEA 08T 4 APT AFIE Be AgAAAL DAY
A2 FERAY ol B H2Bo] UITE ALEBA A9 FEANAL SWAA
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g A9t o2 BHAre] $OF ¥ ohsty 1 SSEYS AN 4 Uk

S4) AR HITEA-BAIECT, A, 811

55) ZA, o] =, 131-1321,
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58) Marshall Leaffer, Understanding Copyright Law, 4th ed., LexisNexis, 2005, pp. 206-207.

59) 294, o9l =, 11349,
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TEAEEolR s A2, AFAEC] dF9 FF5 U (tenants—in—common)
olgte A& omlgtth. wheF FEAAEEA Aol HWH ZF FARARE “duty to
account” {262 Slo|A Z4lo] stz Hie] weEpbA HAES o8& ¢ e
o, AZEE FEotAY =814 ol&sge ke Aol el e FEAA)
20| A HFO|6IE Jrotok Sitt, 181 WEA ZF GARAE AR el mEhA
2E A= it AfHS Z2A "o ¥, FsAEEe] oyt wed

= Sf

Ae WS 7 GART med Ao Be) AAdort dred oA AL E

= AL LEL, OE
A slEglo] A&Ee] o8 9 o|&s|EE 7HsA st Zol @5y A=
o] AdskE 49 4 flow, Afolge ARtste AL Hko] B F
A= 7Hsstehal B2 wio]wt.69)

o|e} T2 A& FEafr WAL AF7HeE AAZE Atolo] A=
A 4 Qlek 2 AR AP AzrEe AAE A 3EAAES =T

60) 17 US.C. §101.
“A "joint work" is a work prepared by two or more authors with the intention that their
contributions be merged into inseparable or interdependent parts of a unitary whole.”

61) “Childress v. Taylor’®Z2-& H|%5|| “Erickson v. Trinity Theatre, Inc.” 82 FollA] T3t Hio] 9

e, & @ ool shte] AZES AR oz YRty stete ZF oAt ARAR Q1A

Ae Bfelut FEAAEC] AHL 4 Aol gt F, FFoR |ty sto] F-5 A%

H2= o, 7ot g 1 AARA ARES] tigo]l H £ Qe 54A BAORE YEhfof

SAZEo] 1E 4 Qlokal Rtk ERE b GAREE AEEo]l FArE Al FE AR

AHE 7FA AL Qlofopt sttt $hot{Childress v. Taylor, 945 F. 2d 500(2d Cir. 1991); Erickson

rinity Theatre, Inc., 13 F. 3d 1061(7th Cir. 1994)}. ¥, X< “Brooks v. Dash” At7efA A2

FAHES FEAME A oFet Belste, A gAoR whsolxl 3t "Mafietta’ tigt FF 4]
A2 A0 YA JIAPEZA] ot FEAAE FHA dethe de Ad4o2 wdsty, T4
o7 o k= davh 2919 Ag ZHAgt Ao g A AufAQl A2 (dominant author)2A1€] 29|
£ 7FAthal ©AISHA tHBrooks v. Dash, 20-1488-cv (2d Cir. Jul. 7, 2021)}.

62) THA7t FEAAES A28 ol &SHAU A3AA o] FjEgtte] @2 o]0, Wi EoFo] gl=
gt FHAF ALoA wlZEojof fthe YAE ouljit),

63) 17 US.C. § 204(a).

64) Michael B. Landau, “Joint Works Under United States Copyright Law: Judicial Legislation
Through Statutory Misinterpretation”, 54 IDEA 157 ,2014, p. 168.

65) 4z, &9l =&, 210%.
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66) Marshall Leaffer, op. cit., p. 207.

67) Paul Goldstein, International Copyright, Oxford University Press, 2001, p. 209.

68) Section 10. Works of joint authorship
(DIn this Part a “work of joint authorship” means a work produced by the collaboration of two
or more authors in which the contribution of each author is not distinct from that of the other
author or authors,
(1A)A film shall be treated as a work of joint authorship unless the producer and the principal
director are the same person.
(2)A broadcast shall be treated as a work of joint authorship in any case where more than one
person is to be taken as making the broadcast (see section 6(3)).

(3)References in this Part to the author of a work shall, except as otherwise provided, be
construed in relation to a work of joint authorship as references to all the authors of the work.
69) Jonathan Griffiths, United Kingdom$§ 4[11[al[i], in INTERNATIONAL COPYRIGHT LAW

AND PRACTICE (Lionel Bently and Burton Ong eds., Lexis Nexis 2020).
70) Beckingham v. Hodgens [2003] F.S.R. 238, 249.
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71) Kogan v. Martin et al., [2019] EWCA Civ 1645, Case No: A3/2018/0070(F3} th22] Xz ofo]
HolZ AFST 210 ARl sloidt Hol AREH} A% o] Aol Bolah] L A B
SAAE 98E & deAsl BAE Ados, A5Hes TEUUL AT ool e of 20%9]
93 2 J|dES ARale] FEALAZ B,

72) “Where copyright (or any aspect of copyright) is owned by more than one person jointly,
references in this Part to the copyright owner are to all the owners, so that, in particular, any
requirement of the licence of the copyright owner requires the licence of all of them.”

73) CREATE(CopyrightUser.org), <https://www.copyrightuser.org/educate/the-game—is—on/episode—3-
case—file-22/>, (2021. 5. 17. AA).

74) Jonathan Griffiths, United Kingdom§ 4[1][alli], in INTERNATIONAL COPYRIGHT LAW
AND PRACTICE (Lionel Bently and Burton Ong eds .. Lexis Nexis 2020).

75) 5 22 “The Copyright and Duration of Rights in Performances Regulations 2013”] ]3] 4F<!
Q‘”E’r.

76) Section 10A. Works of co—authorship
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19658 Ad @3 5L ARER2 A8xolM FF AR Tt #A= wt
dellFal levh, o2 Abde] FEelr AzEe AASHIA AR TdEe
Balglo] o] s 4 ¢l A9 152 I AR FEAAAT) "Hoky 34
oh78) 5U] A ApAEelgt & £ Qe 19018 Ee 9 ZorxAEo] A%
dol #wet HE(LUG) 2 19079 ‘mle 9 ARIAZZES] Azl wet
E KUQME SsAXEY dHedor 294 29 E7Fs4S 87sHdd
Aoz Holut, 19659 #2-dW AGIAolls @3 gol Zxte] 7qEs &
2lote] o] & 4 gl ACom A =3tk 11 o9 WEEC] o5hd, &

(DIn this Part a “work of co-authorship” means a work produced by the collaboration of the
author of a musical work and the author of a literary work where the two works are created in
order to be used together.
(2)References in this Part to a work or the author of a work shall, except as otherwise provided,
be construed in relation to a work of co—authorship as references to each of the separate musical
and literary works comprised in the work of co—authorship and to each of the authors of such
works.

77) British Copyright Council, <https://www.britishcopyright.org/information/co—authors—or—joint—aut
hors of-books/>, (2021. 3. 30. ZHA).
) § 8 Miturheber
(1) Haben mehrere ein Werk gemeinsam geschaffen, ohne daB sich ihre Anteile gesondert
verwerten lassen, so sind sie Miturheber des Werkes.
(2) Das Recht zur Veréffentlichung und zur Verwertung des Werkes steht den Miturhebern zur
gesamten Hand zu; Anderungen des Werkes sind nur mit Einwilligung der Miturheber zuléssig.
Ein Miturheber darf jedoch seine Einwilligung zur Veréffentlichung, Verwertung oder Anderung
nicht wider Treu und Glauben verweigern. Jeder Miturheber ist berechtigt, Anspriiche aus
Verletzungen des gemeinsamen Urheberrechts geltend zu machen; er kann jedoch nur Leistung an
alle Miturheber verlangen.
(3) Die Ertrignisse aus der Nutzung des Werkes gebithren den Miturhebern nach dem Umfang
ihrer Mitwirkung an der Schépfung des Werkes, wenn nichts anderes zwischen den Miturhebern
vereinbart ist.
(4) Ein Miturheber kann auf seinen Anteil an den Verwertungsrechten (§ 15) verzichten. Der
Verzicht ist den anderen Miturhebern gegeniiber zu erkldren. Mit der Erkldrung wichst der Anteil
den anderen Miturhebern zu.
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s A2 (Code de la propriété intellectuelle)8d-2 o] Atgto] 2|5
FE AFEES AZEA HFE fEst ok &, Fs A% =(oeuvre  de
collaboration), &4 #2=(oeuvre composite), TAA &= (oeuvre collective)
2 FREoh FEAAES 71EY AAEe] 11 AAAeFe] fEgle] AtH A
22 QBB YUH AFEL A TE W] Frz FEo] 19 A

Alop Hgole HY--FRE AMNERA Y AMEAAE AR 77 FA4
24 A= T oigk Z47te] AP E JNEAe R AEAE 5 gle A T
st}

A113-2% A1FelA= F&AZE S Shtel el o9 zAdclse] &
ofgt AAE'E Aot Urhsd 7|4 ol FEAAATE H7| Qo= &
2] 2oyt F7|Fof7t ofet Aol QlojAe] FlA ol ZAQl 7ot &
TETh 283 ZF AZREe] 7)o go] §xE AIEERA FeAEe] HdE o
ofpgt gty A A= FEANAAE Aoke AN wRE 489 #4

=4

olt ol.

OH

1—

o] mfxlo] Qlck A|113-7x0] WEH AHZA2E A22te] 2|9+ 1 A4
Q A2ES AL A SolA ?’45\‘3}@ gr3o] gle e ZFE7HL'auteur du
scénario), ZFM7HL'auteur de l'adaptation) 52 A& AZ FHHC 181

113-8%0] ofstel bt o A=bE AxAe] A9l 2o AztEe] 2 A Fafo|
ol MAoA ALHEL. o AS A=A A faidL Hr Hgo] gl
r} 86)

83) 19924 7|& HHE AH], B AFE AHHAEH (Code de la propriété intellectuelle) A 1H-olA
AR E FHAL S,
) ol AYALAY Aolrt HAE AL SO gt AuHoz WMo} A, WP, BR Sol
2o B 4 Qo ¥ae ARES tes YA Adels AR g & ArkNicolas
Bouche, [n[e//ec[ua/ Property Law in France, 3rd ed., Wolters Kluwer, 2017, p. 56.).

85) Article L113-2
Est dite de collaboration l'oeuvre a la création de laquelle ont concouru plusieurs personnes
physiques.
Est dite composite l'oeuvre nouvelle a laquelle est incorporée une oeuvre préexistante sans la
collaboration de l'auteur de cette derniére.
Est dite collective l'oeuvre créée sur linitiative d'une personne physique ou morale qui l'édite, la
publie et la divulgue sous sa direction et son nom et dans laquelle la contribution personnelle des
divers auteurs participant a son élaboration se fond dans l'ensemble en vue duquel elle est congue,
sans quil soit possible d'attribuer a chacun d'eux un droit distinct sur l'ensemble réalisé.
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197) e) Chaque copropriétaire peut, a tout moment, céder sa quote—part. Les copropriétaires
disposent d'un droit de préemption pendant un délai de trois mois a compter de la notification du
projet de cession. A défaut d'accord sur le prix, celui-ci est fixé par le tribunal judiciaire. Les
parties disposent dun délai dun mois a compter de la notification du jugement ou, en cas
d'appel, de l'arrét, pour renoncer a la vente ou a l'achat de la part de copropriété sans préjudice
des dommages—intéréts qui peuvent étre dus ; les dépens sont a la charge de la partie qui
renonce.
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